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                THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

     Present: Sri AbhijitSaikia. 

Saturday, the 31st day of August, 2019. 

 

 

MISC. (J) CASE NO. 49/2017 

                     I/C T.S. 76/2016 

 

SOPIAR RAHMAN 

                                                                           ………….   Petitioner 

 
                                                 Versus       

 

1. MUKTA NUR NEHAR 

2. MOZAMMEL SK. 

3. MOHIYAL HOQUE 

4. HANIF UDDIN 

5. SOPIKUL HOQUE 

6. MOZIAL HOQUE 

7. MANIKUL 

8. HAFIAUR RAHMAN 

                                                                          …………   Opposite Parties 

 

      This case coming on for final hearing on 08/08/2019 in the presence of –  

   Mr. Abdul Baten Sk.                      , Learned Advocate for the petitioner; and  

Mr. R. AlomMondal, Learned Advocate for the opposite parties, 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

1. The instant misc. judicial case arises out of a petition under OrderIX, Rule 

9 of the Code of Civil Procedure,1908. The petitioner has prayed for 

restoration of the Title Suit No.76/2016 to file by setting aside the order 

dated 14.09.2017. 

 

2. The brief facts leading to the institution of this case as revealed from the 

petition are that: 

 

3. The petitioner had filed the Title Suit No. 470/2014 (New T.S. 76/2016) in 

the court of learned Munsiff, Dhubri thereby seeking a declaratory decree 

against the defendants. The defendants of that suit had appeared and 

contested the suit. On 14.09.2017, the suit was posted for evidence of 

PWs. However, the plaintiff/petitioner and his witnesses could not appear 

on the dated fixed on account of his illness. The engaged advocate for the 

plaintiff/petitioner had prayed before the court for an adjournment and to 

fix another date for the evidence of PWs. However, the court had rejected 

the prayer in the petition and dismissed the suit for default. As the plaintiff 

was suffering from illness, he had taken treatment at the Sub-Divisional 

Civil Hospital, Hatsingimari as an O.P.D. patient on 13.09.2017. The 

concerned doctor had advised him a bed rest for 3 (Three) days. Hence, 

he had been unable to appear before the court on 14.09.2017. Therefore, 

he was stopped from appearing before the court by compelling 

circumstances. The subject matter of the aforesaid suit is very sensitive 

and the personal life of the plaintiff has been affected badly due to the 

dismissal of the suit. The order dated 14.09.2017 is liable to be set aside. 

Hence, the prayer for restoration of the suit to file. 

 

4. The opposite parties duly received the notices issued by this court and 

filed their written objectionagainst the petition. In their written 

objection,the opposite parties had denied the maintainability of the 

petition in law and in facts. They asserted that the court had rightly 

passed the order dated 14.09.2017 to dismiss the suit after rejecting the 

petition of the plaintiff. The plaintiff/petitioner of the concerned suit had 

deliberately caused delays in adducing evidence inspite of getting 
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numerous opportunities for the purpose. The present petition is barred by 

limitation as the order of dismissal was passed on 14.09.2017. The 

opposite parties denied the averments in the petition. They further stated 

that the petitioner/plaintiff had not produced any medical certificate in 

support of their petition No. 1317/2017, which they had filed in the 

aforesaid Title Suit, in order to support the contention of illness. The 

subject matter of the suit is sensitive to the life of the opposite party No. 1 

and not the petitioner. The plaintiff/petitioner has already admitted in a 

proceeding before the HonourableGauhati High Court in Criminal Petition 

No. 64/2017 that the opposite party No. 1 is his legally wedded wife. In 

M.R. Case No. 63/2015, the learned S.D.J.M. (M), Hatsingimari had 

granted maintenance to the opposite party No. 1. If the prayer in the 

petition is allowed, the opposite parties shall suffer irreparable losses and 

injuries. Accordingly, the opposite parties had prayed for the rejection of 

the petition with costs. 

 

5. Neither the petitioner nor the opposite parties adducedanyevidence in 

support of their respective pleas. I have heard the arguments put forward 

by the learned counsels forthetwo sidesat considerable length and I have 

gone through the case record. 

 

6. Now let me discuss the materials on record in order to arrive at a fair 

determination of the prayer in the petition. 

 

7. Order IX Rule 9 of The Code of Civil Procedure, 1908 prescribes that:  

Decree against plaintiff by default bars fresh suit.- (1) Where a suit is 

wholly or partly dismissed under rule 8, the plaintiff shall be precluded 

from bringing a fresh suit in respect of the same cause of action, But he 

may apply for an Order to set the dismissal aside, and if he satisfies the 

court that there was sufficient cause for his non-appearance when the suit 

was called on for hearing, the court shall make an Order setting aside the 

dismissal upon such terms as to costs or otherwise as it thinks fit, and 

shall appoint a day for proceeding with the suit. 

(2) No Order shall be made under this rule unless notice of the application 

has been served on the opposite party.  
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Therefore, whenever a suit is dismissed at the stage of ‘Hearing’, for 

default of the plaintiff, as per terms of the Rule 8, the plaintiff has the 

option to approach the same court for an order to set aside the dismissal, 

by providing sufficient cause for his earlier default. 

 

8. In the instant case at hand, the petitioner had attributed his default in 

appearance before the court to his illness. He had stated that he was 

getting treatment for his ailments at the Hatsingimari Civil Hospital and 

was advised bed rest by his physician. Hence, he was unable to appear 

before the court when the aforesaid suit was called for Hearing i.e. the 

evidence of PWs. Although, the petitioner did not adduce any evidence in 

support of his pleas, he had annexed certain medical documents together 

with his petition. I have carefully perused the same. The medical 

documents include a prescription and a certificate from a competent 

registered physician from the Sub-Divisional Civil Hospital, Hatsingimari. 

The documents indicate that the petitioner was under medical treatment 

during the concerned period and was advised bed rest by the consultant 

physicians who had attended to him. Therefore, the petitioner has been 

able to establish a sufficient cause for his earlier default in the said title 

suit. Apart from that, the conduct of the plaintiff/petitioner in the aforesaid 

suit has also been satisfactory. 

 

9. The petitioner, through his petition and supporting documents, has been 

able to establish that due to his treatment for ailment he was unable to 

appear before the court, leading to the dismissal of the suit. In my 

considered opinion, this constitutes sufficient cause for the earlier default. 

Overall, the prayer of the petitioner is allowed with a cost of Rupees 

1,000/- (One Thousand) only, payable to the O.P.s as a compensation for 

the delay caused in the proceedings.  
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10. Therefore, the instant petition is allowed with cost. The Title Suit 

No.76/2016 is hereby revived.  

 

 

ABHIJIT SAIKIA, 

                                                                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 49/2017 

 

 

31.08.2019 

 

The petitioner is represented. 

The Opposite Parties are absent without any steps. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

petitioner side. In view of the discussions and decisions therein, the 

instant petition is allowed with cost. The Title Suit No. 76/2016 is hereby 

revived. Misc. Case is disposed off accordingly. 




